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1 . 35 U.S.C. 1 01 reads as follows: 
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Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

2. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

3. Claims 1-15 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

4. The claims are generally narrative and indefinite, failing to conform with current 
U.S. practice. They appear to be a literal translation into English from a foreign 
document and are replete with grammatical and idiomatic errors. Claim 1 has language 
including both comprising and characterized in making it unclear where the body of the 
claim begins. The term "complex, spatial geometry" in claim 5 is a relative term which 
renders the claim indefinite. The term "complex, spatial geometry" is not defined by the 
claim, the specification does not provide a standard for ascertaining the requisite 
degree, and one of ordinary skill in the art would not be reasonably apprised of the 
scope of the invention. Regarding claim 12, the phrase "etc." renders the claim(s) 
indefinite because the claim(s) include(s) elements not actually disclosed (those 
encompassed by "etc."), thereby rendering the scope of the claim(s) unascertainable. 
Claim 14 appears to be a system claim but is dependent on claim 1 which is directed to 
an applicator, it appears that this should be an independent system claim and not 
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depend on the applicator of claim 1 . Claim 1 5 is directed to a method dependent on 
both claims 14 and claim 1, claim cannot depend from two claims. 
Claim 15 also provides for the use of a radioactive therapy treatment system and 
brachytherapy applicator, but, since the claim does not set forth any steps involved in 
the method/process, it is unclear what method/process applicant is intending to 
encompass. A claim is indefinite where it merely recites a use without any active, 
positive steps delimiting how this use is actually practiced. 

Claim 15 is rejected under 35 U.S.C. 101 because the claimed recitation of a 
use, without setting forth any steps involved in the process, results in an improper 
definition of a process, i.e., results in a claim which is not a proper process claim under 
35 U.S.C. 101. See for example Ex parte Dunki, 153 USPQ 678 (Bd.App. 1967) and 
Clinical Products, Ltd. v. Brenner, 255 F. Supp. 131, 149 USPQ 475 (D.D.C. 1966). 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
states. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 
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6. Claims 1-2, 5-8, 1 1 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Tang et al (5.729,583). 

Tang et al discloses a device for performing radiation therapy having and x-ray emitting 
surface with a vacuum cavity (14) having an anode (12) and cathode (11) spaced apart; 
an emiiting means (column 3, lines 29-36); an electric field means (column 4, lines 7-10) 
and the vacuum cavity being at least partially transparent to x-ray radiation (column 3, 
lines 49-54). The cathode and anode are considered to be "plate-shaped" elements 
(column 4, line 25 and Figure 9). 

7. Claims 1-2, 5-8,1 1 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Ribbing et al (6,477,233). 

Ribbing et al discloses a device as claimed, as pointed out in applicant's specification 
pages 1-2, further as can be seen the cathode and anode are considered to be "plate- 
shaped" elements (Figurel ). 

8. The following is a quotation of 35 U.S.C. 103(a) which fomis the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

9. Claims 3-4, 12-13 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Tang et al or Ribbing et al in view of Chornenky et al (EP 0860180). 
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Tang et al and Ribbing et al disclose the claimed device except for specifically 
disclosing the use of a getter material with a vacuum cavity. Chornenky et al teaches 
that a getter is well known and a common feature in vacuum cavities. Therefore a 
modification of Tang et al or Ribbing et al to include the use of a getter material would 
have been obvious to one skilled in the art in view of the teachings of Chomenky et al. 
Further to provide holes in any desired shaped openings would have been a matter of 
routine engineering design choice. 

10. Claim 14 is rejected under 35 U.S.C. 102(b) as being anticipated by Kindlein et al 
(EP 1316330). 

Kindlein et al discloses a brachytherapy treatment system having a dose planning 
device or treatment planning system (0001); a control means or control system (0001); 
one or more radiation detectors or measuring probe (0021) the detectors or probes 
delivering feedback information (processor means in paragraph 0022). 

1 1 . Claims 9-1 0 would be allowable if rewritten to overcome the rejection(s) under 35 
U.S.C. 1 12, 2nd paragraph, set forth in this Office action and to include all of the 
limitations of the base claim and any intervening claims. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to John P. Lacyk whose telephone number is 571-272- 
4728. The examiner can normally be reached on Mon-Fri, 8:30-5:00. 



Application/Control Number: 10/811,938 



Pages 



Art Unit: 3735 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor. Chuck Mamrior, II can be reached on 571-272-4730. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Infonnation regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




Primary Examiner 
Art Unit 3735 



J. P. Lacyk 



